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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




ROBERT LEE TALLEY, 
 












          NO. 43349 
 
          Bonner County Case No.  
          CR-2010-721 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Talley failed to establish that the district court abused its discretion by 
revoking his probation and executing his underlying sentence of five years fixed, 
imposed upon his guilty plea to accessory to burglary? 
 
 
Talley Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Talley pled guilty to accessory to burglary and the district court imposed a 
suspended fixed five-year sentence and placed Talley on probation for three years.  (R. 
Vol. II, pp.253-60.)  In December 2010, Talley transferred his probation to the State of 
Washington.  (R., Vol. II, p.268.) 
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 On October 21, 2011, a Report of Violation was filed alleging Talley had violated 
his probation by failing to pay his fines, fees, court costs and restitution; incurring new 
criminal charges; and absconding from supervision.  (R., Vol. II, pp.268-98.)  Talley 
admitted to violating his probation as alleged, and the district court continued Talley on 
probation with additional conditions.  (R., Vol. II, pp.362-64.) 
 Less than four months later, Talley’s probation officer filed a new Report of 
Violation alleging Talley had violated his probation by absconding from supervision.  (R., 
Vol. II, pp.365-69.)  An Addendum Report of Violation was subsequently filed adding the 
allegation that Talley had incurred a new conviction for money laundering in Spokane 
County, Washington.  (R., Vol. III, pp.455-56.)  Talley admitted to violating by incurring a 
new felony conviction, and the state agreed to dismiss the remaining allegation.  (R., 
Vol. III, pp.463-65.)  The district court revoked Talley’s probation and ordered his 
underlying sentence executed; however, it retained jurisdiction for 365 days.  (R., Vol. 
III, pp.459-61.1)     
 Prior to completing his Rider, Talley wrote a letter to the district court requesting 
relinquishment.  (R., Vol. III, p.471.)  After a hearing, the district court granted Talley’s 
request, relinquished jurisdiction, and ordered the incorrect underlying sentence 
imposed.  (R., Vol. III, pp.468, 475-78.)  The district court later realized the sentencing 
error, and a second hearing was held to allow Talley to reconsider his decision to 
relinquish himself.  (R., Vol. III, p.474.)  After the hearing, the district court vacated its 
order relinquishing jurisdiction and entered a new order retaining jurisdiction.  (R., Vol. 
                                            
 
1 The Probation Violation and Notice of Right to Appeal incorrectly stated that Talley’s 
underlying unified sentence was three years with one year fixed. 
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III, pp.474-82.)  Talley timely appealed and timely filed a Rule 35 motion for sentence 
reduction, which the district court denied.  (R., Vol. III, pp.485-87, 499-506, 540-45.)  
Talley subsequently withdrew the appeal.  (R., Vol. III, pp.559-65.) 
 After a period of retained jurisdiction, the district court suspended Tally’s 
sentence and placed him on probation for three years.  (R., Vol. III, pp.551-57.)  In April 
2014, Talley was again allowed to transfer his probation to Washington.  (R., Vol. III, 
p.568.)  On January 16, 2015, a new Report of Violation was filed with the district court 
alleging Talley had violated his probation by incurring new criminal charges and failing 
to pay his court-ordered financial obligations.  (R., Vol. III, pp.568-84.)  Tally admitted to 
violating his probation as alleged, and the district court revoked his probation and 
ordered Tally’s underlying sentence executed without reduction.  (R., Vol. III, pp.643-44, 
648-50.)  Talley filed a notice of appeal timely from the Judgment on Probation 
Violation.  (R., Vol. III, pp.654-56, 662-65.)   
Talley asserts the district court abused its discretion when it revoked his 
probation because, he claims, his probation “was meeting the objective of rehabilitation 
while providing adequate protection for society.”  (Appellant’s brief, p.5.)  The record 
supports the district court’s decision to revoke Tally’s probation.   
“Probation is a matter left to the sound discretion of the court.”  I.C. § 19-2601(4). 
The decision to revoke probation lies within the sound discretion of the district court. 
State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v. 
Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992).  When deciding whether to 
revoke probation, the district court must consider “whether the probation [was] achieving 
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the goal of rehabilitation and [was] consistent with the protection of society.” Drennen, 
122 Idaho at 1022, 842 P.2d at 701. 
Contrary to Tally’s claim on appeal, probation in this case was neither achieving 
the goal of rehabilitation nor protecting the community.  Tally repeatedly violated the 
conditions of his probation in this case and did not demonstrate adequate rehabilitative 
progress.  Tally was afforded numerous opportunities to comply with the terms of his 
probation; however, he was unable or unwilling to do so and he continued to violate the 
law, incurring two new felony convictions while on probation, and repeatedly absconded 
from supervision.  (R., Vol. II, pp.268-70, 365; Vol. III, pp.455-56, 568-69.)  At the 
disposition hearing for Tally’s third probation violation, the state addressed Tally’s 
lengthy criminal history, his repeated absconding behavior, as well as his two new 
felony convictions incurred while on probation in this matter.  (Tr., p. 19, L.7 – p.21, L.2 
(Appendix A).)  The district court subsequently articulated the correct legal standards 
applicable to its decision and also set forth its reasons for revoking Tally’s probation.  
(Tr., p.27, L.7 – p.28, L.24 (Appendix B).)  The state submits that Tally has failed to 
establish an abuse of discretion, for reasons more fully set forth in the attached excerpts 
of the June 5, 2015 disposition hearing transcript, which the state adopts as its 




 The state respectfully requests this Court to affirm the district court’s order 
revoking Talley’s probation. 
       




       /s/     
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      CATHERINE MINYARD 




CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 21st day of January, 2016, served a true 
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic 
copy to: 
 
ANDREA W. REYNOLDS  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 




       /s/     
     LORI A. FLEMING 
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1 jurisdiction, the sentence was lncorreclly recorded and 
2 so we had •• I had to go find the right documents and 
J review the - · the Order I had written earlier and 
4 remind myself. So I think 1 cut you off before 
5 argument. 
6 Go ahead. 
7 Mn. GIU:ENBANK: Your Honor, the •• the State 
8 Is seeking Imposition of sentence In this case and 
9 would object, whether It's brought up today or at a 
10 later date, to any Rule 35 in the matter. 
11 At the time of sentencing, this defendant had 
12 nine pages of criminal history In his PSI. Since he 
13 was sentenced In this matter orlglnally, It Is a 2010 
14 case, his first PV was In 2011 for absconding. His 
1· 
6 or 11 to 20 or 31 
18 
JUNE 6, 2015 • DISPOSITION HEARING 
2 THE COURT: We're going to go on the record 
3 In State or Idaho versus Robert Talley. Mr. Talley is 
4 present, represented by Mr. Hagelberg. We're taking up 
5 case 2010·721. Mr. Greenbank Is here for the State. 
6 This Is a continuation of the disposition 
7 hearing . We started on lune 1 and the Court wanted 
8 more t ime to review this file because there was a 
9 recommendation for Imposition and I wanted to go back. 
10 We were low on time and doing a lot of cases. so 
11 that's why J reset It to continue until today. 
12 Once again, we don't have a court reporter, for 
13 the record. Just declaring an emergency because a 
14 court reporter was not available. 
15 And, Mr. Greenbank., I'm trying to remember. I 
16 think you had, on Monday, were Indicating you were 
17 recommending Imposition of sentence. 
18 MR. GREENBANK: Correct. I don't belleve I 
19 made It to the argument phase, however. 
20 THE COURT: Okay. So go ahead and -- yeah. 
21 There was some confusion that this •• the court wanted 
22 to go back and remember, read the rulings. Because 
23 this Is a case where the original sentence was a five 
24 year fixed sentence and then when there was a probation 
25 vlolatlon and when Mr. Talley was sent on a retained 
20 
1 Information for that Spokane case was •• states, "The 
2 Defendant Robert Lee Talley, In the State of 
3 Washington, In July 2014, did wrongfully obtain or 
4 exert unauthorized control over a motor vehicle, a 2009 
5 white Pontiac." 
6 The subsequent Information, the Amended 
7 Information, which was filed and to which he pied 
8 guilty to, reads that •· that on that date he did 
9 conduct or attempt to conduct a financial transaction 
10 Involving the proceeds of a specified -· of specified 
11 unlawful activity; to wit, theft, knowing the property 
12 and proceeds of said specified unlawful activity. 
13 The third exhibit I have Is the actual Judgment 
14 and sentence for that crime. 
15 second PV was In 2012, again absconding supervision, 15 The wncem for the Stc1tt! Is, as noted, he has 
16 whereabouts unknown. Then In February of 2013 was the 16 nine pages worth of prior criminal history at the time 
17 next PV. He admitted to the crime of money laundering 
18 In Spokane which was amended from a burglary charge 
19 over there. So committing a new crime. Then ln this 
20 case there's a discussion last time c1bout the •• the 
21 allegation was for the theft of a motor vehicle. He 
22 Indicated that It was a money laundering charge that he 
23 was convicted of over there which Is correct. 
24 I have secured the certified documents, three 
25 exhibits, to present to the Court. The original 
17 he was sentenced In this matter. Now, this Is the 
18 second felony crlmlnal offense that he's committed 
19 while on probation. So clearly probation isn't serving 
20 Its •• Its purpose In this case. We have provided him 
21 with opportunity. He has squandered those 
22 opportunities. Certainly not In a position to be 
23 placed back out on probation. Certainly Is not worthy 
24 of any recognition by a reduct ion of sentence either. 






















1 and 3 In this case and ask that the Court impose 
2 sentence. 
3 THE COURT: Has the dctcnse -- have they seen 
4 them? 
5 MR. GREENBANK: Counsel has reviewed them 
6 previously. 
7 THE COURT: Okay. 
8 MR, GREENBANK: I don't know If there's an 
9 objection or not. 
10 THE COURT: Any ObJectlon to those? 
11 
12 
MR, HAGELBERG: No, Your Honor. 
THE COURT: Okay. Exhibits 1, 2 and 3 are 
13 admitted. Just -- they're the documents that show what 
14 happened In Spokane County, Woshlngton. 
15 Mr. Talley, In this case you served --
16 A. A year, 
17 THE COURT: Yeah. It looks like you hl!d 297 
18 days credit and then they had you serve another 12 days 
19 ancl so a year. Anyway. Okay. 
20 
21 
Mr. Hagelberg, comments. 
MR. HAGELBERG: Yes, Your Honor. 
22 I know we're 11skln9 for a lot here l>ul I would 
23 llke to see my client be given a third chance. I know 
24 on his part there WM a mlsunderstondlng as to the 
25 sentence he was given. I know the Court Is clarified 
23 
1 you got the affidavit of tacts there where he a11ys he 
2 did loan me the car. I Just wasn't back as promised, 
3 And the only reason I didn't challenge the courts In 
4 Spokane Is because with my record, If you get on the 
5 stand, they're •• they can open you up and you know and 
6 ·- and I can't hide my record, othA1wlse X would have 
7 took It to trl11I. So they dropped It down to money 
8 laundering and •• and I did a polygnsph and passed It. 
9 The thing •• the thing with that Is there's no 
10 excuse for my actions. I already wrote 'em a letter 
11 and apologl..:ed. But It was -- It was more of a family 
12 thing, trying to get back at me for some stuff that 
13 happened way back when and he·· he did. He -- you 
14 know. But I goto year for It and I've •• you know J 
16 lost a lot. It's Just •• It's been a nightmare ever 
16 since. 
17 I understand whatever you guys do to me, you 
18 know, I have comln' so. I'm not -- I 'm not -- I can't 
19 beg the Court for mercy because I have had a chance so 
20 •• and I just want to be done with It and get It over, 
21 like he s11 ld, you know I'm not good probation material 
22 and so whatever happens I guess you know I have It 
23 comln' so. I •• I Just·· I lost a lot of my family 
24 over this deal with him. l haven't talked to 'em --
25 none of 'em since or my kids because of this and I just 
6 of 21 to 24 ot 3 
22 
1 that It's actually nve years nxed. I think he was 
2 under the Impression it was three years fixed and two 
:\ years lndetermlmile lJut I think with those additional 
4 years h.inglng over his head, If he was glwm a third 
6 chance, I think he could do really well knowing that 
6 there's addlt!onal t ime. If not, as far as his 
7 sentence goes, he'll take that up In the proper venue. 
8 We understand today Is not the day to bring that before 
9 the Court. 
10 THE COURT: Mr. T;illey, would you like to 
11 make a statement on your own beha1n 
12 A. Yeah. I understand•• there was no excuses 
13 for my actions. X mean that's the term blow that all 
14 up, That last charge, It was -- It wasn't what It was 
1G am.I thi'lt's why they didn't take me to trial on the 
16 theft of o motor vehicle because wh11t happened Is. my 
17 sister's foster dad drove me up from Tri-Cities to see 
18 my kids and we got a motel room and about an hour after 
19 t left, he had went to the casino and came back drunk 
20 and forgot he loaned me the car so he called It In 
21 !iitolen. Well, once I realized he called It In stolen, 
22 I knew I was •• I was in trouble, you know, bP.cause It 
23 was my record and stuff. So when they picked me up on 
24 •• when they picked mo up on It, I challenged, you 
26 know, and •• and then he •• you know I don't know If 
24 
1 wish It would h11ve turned out different. He did 
2 flnally come to court and tell tho truth and that's why 
3 they dropped It to money laundering, you know, But as 
4 my -- my options were nine years for the theft of the 
5 motor vehicle and then the three years here or a year 
6 there and then my violation here because that's what J 
7 w,is lookin' at over there . I didn't know If I would 
8 have lost at trial If I'd of got on the stand. So I 
9 just kind of waited It out, you know. I knew I was 
10 gettln ' violated over here so I -- you know, I didn't 
11 get a chance to say good-by to my kids but I weighed 
12 the options out, nine years or three years plus a year 
13 I got over there. 
14 I enrolled In a teen challenge program over 
15 there so I -- I want to do It on my own, I don't want 
16 to be sent there from the court·· (INAUDIBLE), 
17 THE COURT: Okay. 
18 A. Say l want to go there on my own, They 
19 accepted my appllcetlon. I told 'em thi'lt I had to come 
20 here and finish my prison time first before I would be 
21 able to enroll In their program. Because they were •• 
22 the courts from over there wanted me to get Into that 
23 and the mental health court because I never got It. 
24 They want me back on my meds. Well, I didn't want •• l 

























1 court ordered. I wanted to be .iblc to do something and 
2 do It on my own. And the teen challenge, they showed 
3 up and talked·· they talked to the Judgo while I was 
4 In thoro. And I don't know If you know what It Is but 
5 It's a -- It's a program •• It's a year long program 
6 Christian based, 
7 THE COURT: Uh-huh. 
8 A. And It's outside Airway Hel!]hts there by 
9 where t live •• or where l was llvln'. And I told the 
10 director over there that I hod to come over here, you 
11 know, and face the music over here and do my time, 
12 whatever happens to me over here. And he said he --
13 you know keep In contact with me end then I'd be eble 
14 to, you know, just gu •· 
15 THE COURT: Right. 
16 A. -- from prison back over there to the 
17 program. So really I'm expecting to what you give ma 
18 and whatever l con take out of It, you know, I'll learn 
19 from It. I've Just got a lot of mental health Issues. 
20 I 've had forever so ... 
21 THE COURT: Mr. •• my records show that 
22 Mr. Talley was served with a bench warrant. 
23 A. January 23rd, 
24 THE COURT: I w,mted to check on thctl uecc1use 
25 ours say -- says not until May 15. 
27 
1 week. So I •• you know, Judge, I can't Si1Y, There's 
2 no excuse for my actions. 
3 THE COURT: All right. 
4 A, SO I 'm not gonna --
5 THE COURT: I agree. Right. 
6 A. You know. 
7 TilE COURT: Mr. Talley, T just have to make 
8 the record and you do understand that on this case, 
9 Judge Simpson originally gave you the five year 




THE COURT: But he put you probation. And 
13 the,1 Judge Mllchell sent you on a retained jurisdiction 
14 program after your first probation violation. Then 
15 when 1 saw you on the second one, you asked me Just to 
16 Impose your sentence and I did that but you apparently 
17 believed that your underlying sentence was what Judge 
18 Mitchell had said which was shorter and so then when It 
19 tumed out that was wrong, we came back, we had a 
20 he;oiring, and then I S<tid, "All right, I'm wllllng to 
21 give you a second r ider." 
22 A. Right. 
23 THE COURT: Because rather than send you on 
24 that -- to Impose the rest of that five year sentence 
25 and we did •• we gave you •• you did that, got out, got 
7 of 2S 10 28 of 31 
26 
1 A. That's when I got out from my sentence. 
2 THE COURT: That -· that's probably when he 
3 got back here, though. 
4 A. Yeah. 
5 THE COURT: let's see. When did you •• 
6 A. I got here on May 15, 
THE COURT: Yeah. 7 
8 MR. GREENBANK: Y!:!ilh. It would have been 
9 served over In Washington otherwise he wouldn't have 
10 been transported so ... 
11 THE COURT: Right. So what day were you 
12 served? January? 
13 A. 23rd. 
14 THE COURT: All right. Because that gives 
15 you some more credit for time. 
16 A. I was supposed·· I was gonna·· they wero 
17 gonna release me to that program but I told 'em I 
18 didn't w11nt to --
19 THE COURT: Right. 
20 A. I didn't want to go when I h11d, you know, 
21 come here. I wanted to be able to do It on my own you 
22 know. 
23 THE COURT: Okay. 
24 A. And I'm seeing a psychologist now too so. 
.!~ __ She'sbeen comln' to _Gelger and seeing me_every other 
1 this mess and have been in custody so you foiled two 
2 retained jurisdiction programs. 
3 A. Right. 
28 
4 THE COURT: I don't think you can succeed on 
5 probation. 
6 A. Okay, 
7 THE COURT: So I think I neeu lo impose your 
8 sentence. And you had 651 days credit and then tf I 
9 add the t ime from January, that's gonna put you over 
10 two years credit So you're •• I Just think that 
11 there's really no option In this case but Just to 
12 Impose your sentence, you get tt done, and then you try 
13 to move on with your life. 
14 A. Okay. 
15 THE COURT: You're -- you're -- I don't see 
16 you being very successful on p.>rolc either but If you 
17 served your five years, you're done. You've served the 
18 entire sentence, you're not on probation or parole and 
19 you might have a chance then to go to Washington like 
20 you want, get In the program yourself, get mental 
21 health treatment, do those things you need to do. 
22 A. Okay. 
23 THE COURT: Okay. So we will •• the Court's 
24 going to just Impose the original sentence. 
25 Does he stlll owe anything? I Imagine he does. 
